WRI TTEN STATEMENT OF RHETTA B. SWEENEY before the UN TED STATES
SENATE HEARINGS of the SUB-COM TTEE OF GOVERNMVENT OVERSI GHT,
January 31, 1995, at 2 p.m

M. Chairman, distinguished nenbers of the Sub-Commttee of
Cover nment Oversi ght Managenent, may | take this opportunity first
to thank you for allowng ne to appear before you today to testify
from ny personal knowl edge and experience about abuse by the
Resol ution Trust Corporation, (RTC) and the msapplication of the

doctrine of D Qench, Duhne against ne and ny famly as borrowers

of a failed S&L., ConfFed Savi ngs Bank. Secondly, although the focus
of these hearing is D QGench | am providing you additionally with a
l[ist of factual information which details an extensive and an
apparently repetitive pattern of abuse by the RTC against ne and
the Anerican people and a waste of their tax dollars; in ny case,
after the RTC took over Confed Savings Bank and ConfFed Mortgage
Conpany for reasons of wunsafe and unsound |ending practices.

Finally, the patent and continuing resistance and failure of the
RTC to prosecute the RICO action against the individuals who ran
the S& . ConfFed, and are responsible for its failure, has resulted
in further devastating |osses to the Anerican taxpayer to this very

1

day.

' See C A 90-6712, ConFed Savings Bank, ConfFed Mortgage Co.
Inc., v. Baldini, et al., Mddlesex Superior Court, Canbridge, NA
-- NB: --this case was renoved by the RTC, and subsequently becane
C A 10132-S, Confed/RTC, et al. v. Baldini, et al., U S Dstrict
Court for the District of Massachusetts. (See Appendix B)
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Pursuant to your letter of January 24, 1995, M. Chairnman, you
requested that | provide the followi ng information: (1) t he
events which resulted in ny filing suit against ny |ender, Confed
Savings Bank; (2) the history of the state court's involvenent in
nmy case and any state court judgnents; (3) the status of ny case
at the tinme of the Confed fail ure; (4) the RTC s application of

the D Cench, Duhne doctrine and how it affected ny claim agai nst

Confed; and (5) the current status of ny case.

| will also speak with particular references to the judiciary
in an effort to illustrate for you that the federal courts have
shown thenselves insensitive to the plight of those simlarly
situated like ne, and are not inclined to provide any relief in
this instance when there has been a clear msapplication of the

D Cench, Duhne doctrine by the RTC or FDI C

In addition, borrowers cannot expect fair and equal treatnent
by an executive branch which is operating on its own agenda
pursui ng goals which appear at cross-purposes with the equitable
interests of every man, wonman, and child to be treated fairly and
squarely by its governnment. The executive branch is not pursuing
relief for the little guy. The RIC is actually, in fact clearly,
intent on destroying the little guy with an overzeal ous and cross-

eyed purpose to inplenent a nmandate which it does not have, and
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which it cannot conceivably have been given by this legislative
br anch. Wien CNN Wrld Head Line news covered our story of the
abuse we were suffering at the hand of the RTC in July, 1994, the
RTC s response was, "W are only doing what Congress told us to
do."? Wien NPR® requested the RTC to explain their actions against
me and ny famly and their failure to prosecute the bank directors
and officers, the RTC declined to comrent.

BACKGROUND

The background of ny story begins in 1987 when | entered into
a commercial |oan agreenent with Confed Savings Bank to develop a
real estate project in Hamlton, NA

During the spring of 1987, | began prelimnary work on a rea
estate plan with the Ham |ton Pl anning Board seeking to sub-divide
a 14 acre piece of property including our hone which has been in
the famly for five generations.

In July of 1987 | was introduced to S& ConfFed Savi ngs Bank as
a potential real estate lender. Four loan commtnent letters were
issued by Confed during July and August, 1987. The origi nal

conmtnments proposed a |oan anount of $600,000 or $725,000 which

2July 1 & 2, 1994, CNN WORLD HEADLI NE NEWS - Sweeney story.

3July 5, 1994, NATIONAL PUBLIC RADIO WBUR BOSTON FM 90.9
reporting the Sweeney story and the broad based abuse of the
m sapplication of the D Cench doctrine by the RTC and FD C.
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was to refinance the four acre parcel of land, and included an 18
century home and two barns located at 776 Bay Road. On August 10,
1987 Conted issued a third commtnent letter for $1, 600,000 which
woul d have held a first position nortgage on the four acre 776 Bay
Road property and a second nortgage on the larger 10 acre piece of
property which included our honme. The August 10, 1987 conm tnent
letter detailed the pay back provision, but was later omtted in
the fourth conmtnent. On August 20, 1987 Confted issued a fourth
coomtnent letter for $1,600,000 which was to refinance the
nmortgages for both pieces of real estate, putting ConfFed in first
position for the entire asset. The nortgage of $350,000 held on
776 Bay was in danger of foreclosure because the nortgage paynents
were in arrears, but the nortgage on the 10 acre piece of property
at 24 Meyer Lane, which included our famly home, was current --
posing no threat to our hone and the larger 10 acre asset.

During July and August of 1987, the S& Confed requested and
recei ved many of ny docunents, to include deeds, trusts, financial
statenents, nortgages, |list of debts. The docunents supplied to
the S& Confed -- on their face -- clearly showed there was not an
approved sub-division in place at the tine.

After the bank |earned of ny prelimnary sub-division work

they stated that they would |ike to be conprehensive | enders of the
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entire real estate project, to include devel opnment, construction
and sales. At this point | agreed to borrow $1, 600, 000 rat her than
the initial |oan anount of $600,000, as a nmeans of guaranteeing the
future financial support for the entire project. | did not know
that our |oan officer was operating on a comm ssion basis, and had
not been nmade aware in any way by the lender of this significant
and material fact. The bigger the |oan, the bigger his comm ssion
woul d be.

The S&L. suggested that their |awer could represent both

parties at the closing. On August 27, 1987 the |oan of $1, 600, 000
cl osed. | had not seen the docunments prior to the closing.
D scovery in our action produced further proof that the |awer
m srepresented in letters to the Bank that real estate approvals
were in place in 1987. This was an intentional false statenment by
the bank and their |awer which would serve the lawer's and
banker's sel f-dealing purpose of over-valuing the |oan.

Because Confed Savings Bank was a federally regulated state
chartered, FSLIC S&., | believed | was dealing with a trustworthy
| ender, not questionabl e back street |oan sharks.

After the closing of the August 27, 1987 loan, | hired a team
of professionals to include a real estate |awer, engineer,

| andscape architect, architect, land use planner, and the
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devel opnment work to get sub-division approval from the Hamlton
Pl anni ng Board began.

Between the period of Septenber, 1987 and May, 1988 |, wth
the support of the real estate |awyer and engi neer, attended every
pl anning board neeting seeking to gain speedily the necessary
devel oprment approvals. Dennis Furey, our |oan officer from Confed,
was informed regularly of the progress of the devel opnment work
through letters, copies of prelimnary engineering plans, estinmates
for construction work, and all other relevant reports, orally and
in witing.

Prelimnary approvals for the sub-division project were in

pl ace by January of 1988 and the Flexible Sub-D vision Plan was

signed in February, 1988 -- subject to Special Permt approvals.
Wien the Special Permts were in place -- with the exception of a
Conservation Easenent -- on My 23, 1988 construction and sales

were ready to start. Suddenly on May 24, 1988, the bank officer
Dennis Furey wote a letter to ne stating the S& was "suspendi ng
| endi ng. "

Bet ween June, 1988 to April, 1989 the bank refused to accept
sales froma qualified buyer, refused to honor their conmtnent of
construction financing, and filed foreclosure proceedings on

November 30, 1988.
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After nonths of unfair business dealings by the bank and our

bank officer, Dennis Furey, surrounding the work on the real estate
project, | filed a conplaint for reasons of violations of state
| aws agai nst Confed Savings Bank, Confed Mrtgage Conpany, Inc.,
Confed Advi sory Conpany, Inc., and ny loan officer, Dennis Furey,
in Mddlesex Superior Court, Canbridge, MA the district in which
Confed did business. The clains against the bank were for

5

violation of their own rules,* violation of state law > violation

of federal laws® as they applied to a state chartered institution,

*See commitnent letter of August 20, 1987, stating a FHLBB,
R41C appraisal was required by the federally insured, federally
regul ated bank's own rules. (See Appendix C)

> See Massachusetts Consumer Protection Act, Mass. Gen.L.c.93A
the law of 93A-- Comonly referred to as the "unfair and deceptive
trade practices.” The statute states; ....such rules and
regul ati ons and decisions of the Federal Trade Comm ssion and the
Federal Courts interpreting the provisions of 15 U S.C 45

®See, U S House Report of 1987, Fraud and Abuse. . .-- "The
followi ng Federal crimnal statutes are usually the principal ones
violated by insiders and outsiders: (i)18 U S. C 215; kickbacks;
(i1)18 U S.C 656; msapplication of bank funds; (i11)18 U S.C
1344; financial institution fraud; schene or arrangenent to defraud
a federally insured institution to take noney, funds, credits,
assets, securities, or other property by msrepresentation; (iv)18

U S. C 1001; general false statenents. . .; (v)18 U . S.C 1005
false entries in bank docunents including material om ssions;
(vi)18 U. S. C 1014; false statement (oral or witten), . . .which

woul d include an intentional overvaluing of real estate; (vii)l8
U S C 1341 and 1343; nmail and wire fraud. .schene that nakes use
of either the US nmail or electrical transm ssions; (viii) 18
US. C 2 and 371; the general Federal aiding and abetting statute
and the general Federal conspiracy statute, often applicable when
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violations of code of federal regulations,” and, perhaps nost
inmportantly, violation of the Massachusetts Consumer Protection Act

for "unfair trade practices.” THE BANK LOST.

| was awarded a $4 mllion dollar judgment for "the bank's
unfair and deceptive trade practices." The press reported the
stunning bank | oss as "Lender Ruling May Be A First In The U.S. "8
Lawers from all over the country, for several successive nonths,
ordered the state court opinion fromLawers Wekly who sells court
opi ni ons.

After a three week trial in February and March, 1990, the jury
entered a verdict finding for ConfFed on its counterclaim and
awar ded Conted $2,069,580.33 on the $1.6 mllion dollar note,
costs, and legal fees. The jury also found for ConfFed on all of ny
clainms, with the exception of the claimof "intentional infliction
of enotional distress" which was decided in ny favor agai nst Confed

and Furey, as to which the jury awarded ne $65,000. The clains of

two or nore persons are involved in the comm ssion of an of fense.
NB: See FI RREA anendnents, 12 U.S.C 1833. (See Appendi x P)

" ConFed exceeded the applicable nmaxi nrum | oan-to-val ue ratio of
75% prescribed by its Board of Directors, in violation of 12 C F. R
Section 545. 32

®See Lawyers Weekly, "Lender Ruling May Be A First In The

us.," March 11, 1991). See also Boston d obe, " Ex- Confed
Custoners Wn $4m ' Lender-Liability' Suit," February 26, 1991
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"unfair and deceptive trade practices" and for specific perfornmance
regardi ng pay back of the note were reserved for determnation by
the trial judge as state law requires the state court judge to hear
and rule on the claimof "unfair and deceptive trade practices."

On January 30, 1991, after further hearings and deliberation
on the "unfair and deceptive trade practices" claim the state
court judge entered final judgnent for ny case in Mddlesex
Superior Court, Canbridge, MNA The state court judge stated,
"al though | have considered essentially the sanme evidence that the
jury considered, | have conme to the opposite conclusion in nost
areas. The jury's verdicts on the other clains will stand.”

The judgnment against the ConfFed defendants for "unfair and
deceptive trade practices" was not based on "secret side agreenent”
but on "witten docunents"” which -- on their face -- intended to
defraud, and in fact did defraud ne. The follow ng violations of
|aw were found by the state court judgnment one year prior to the

RTC rai sing a D Gench, Duhne questi on.

Please listen to the words of the state court trial judge who

found as foll ows:?®

°The pinion and Order On Post-Trial and Post-Judgment Nbtions
and Findings of Fact, Rulings of Law and Order Relative to Count |1
and Count VIIl of Plaintiffs' Conplaint, Mddlesex Superior Court,
Canbri dge, MA dated January 30, 1991, (lzzo, J.)
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[4.]

[5.]

10

"The conduct undertaken by the defendants in this
action constitutes violations of the Federal Hone
Loan Bank Act, 12 U.S.C. 1421 Section 216. . "1

"Furey was on an incentive programto close |oans.
He was one of three vice-presidents who received

commssions as a l|loan originator; this was

incentive for loan originators to close |oans."

"The said actions and inactions of ConFed were
unconsci onable and oppressive and breached the
bounds of substantive fairness in that Confed:

C. Had t he Sweeneys execute a Construction
Loan Agreenent wthout the benefit of
i ndependent counsel, which Construction
Loan Agreenent contained provisions which
by their nature would tend to deceive the
Sweeneys into believing that their
anticipated construction financing would
be forth comng. The statenment by Furey
during his testinony suggesting that the
use of this docunment was in error or nere
happenstance occasioned by the tine
constraints  of the closing is not
credible."

"Confed promsed to provide partial releases in
exchange for paynments of 80 percent of the value or
sales price of any honme or lot sold within the
subdi vi sions once approved. This promse was
contained in ConfFed's initial commtnent letter but
renoved in the subsequent letter. . ."

"After bringing of this instant action, the
def endant ConfFed refused to give the plaintiffs a
partial release on the sale of one parcel with the
house thereon on Meyer Lane, when an offer was
received for $775, 000. | find that Confed's

10

(
(

See Appendi x A, pp. 40, paragraph 9).
See Appendix D, Trial Exhibit 80).
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refusal to do so was unfair and deceptive trade
practices."”

[6.] "Confed's behavior in its dealings and practices
with the plaintiffs from the inception of these
dealings was to doom the plaintiffs to becone
financially bereft and to lose their property."™

Motivated by greed, the loan officer Furey admtted that he
was being paid commssions on the |oans he closed in violation of
18 U.S.C. 215.%?

Motivated by greed, the bank and its loan officers, nade
intentionally false statenments in an effort to close the |oan of
$1, 600,000 in violation of 18 U.S.C. 1001. %

Motivated by greed, the bank and their lawers intentionally

omtted the partial agreenment clause which detailed the business

1 (See Appendi x A, Judge Izzo's Opinion, pp.32, paragraph
97) .

12 18 U.S. C. 215, kickbacks and bribes prohibition: making
it unlawful for any officer, director, enployee, agent, et al,
(hereafter "insiders") of a financial institution to solicit,

accept, or give anything of value in connection with an transaction
or the business of the institution.

(See Appendix A, pp. 16, paragraph 42).

(See Appendix E, Trial Exhibit 9).

13 18 U.S. C 1001; general false statenents statute:
knowi ngly and willfully falsifying or concealing a material fact or
maki ng a fal se statenent, etc.

(See Appendix A, pp. 18 & 19, paragraph 49).
(See Appendix F, Trial Exhibit 7).
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agreenment for pay back of the loan, a violation of 18 U S C
1005. *

Motivated by greed, the bank and their lawers, willfully, and
intentionally violated the Massachusetts "unfair and deceptive
trade practice statute by obstructing the pay back of the |oan for
reasons of self-dealing -- clearly they wanted and i ntended to take
the whole pie from the outset of the loan closing in 1987, a
viol ation of the Massachusetts Consuner Protection Act;®

Motivated by greed, the bank intentionally and wllfully,
overvalued our property in violation of Title 12 and 18

U. S. C 1014.

1 18 U.S.C. 1005, false entries in bank documents
including material omssions, wth intent to injure or defraud the
commercial bank regulatory agencies or other individuals or
conpani es.

(See Appendix A, pp. 21, paragraph 55(b).
(See Appendix G Trial Exhibit 114).

15 See Massachusetts Consuner Protection Act, Unfair and

Deceptive Trade Practices, Mss. Gen.L.c.93A
(See Appendix A, pp. 32, paragraph 96).
(See Appendix H Trial Exhibit 41).

1618 U S.C 1014; false statement (oral or witten), such as a
| oan application, an agreenent with the financial institution or
anot her docunent, made knowi ngly for the purpose of influencing any
federally insured institutions (which would include an intentiona
overvaluing of real estate). (See Appendix I, Trial Exhibits 58
59, 60).
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This vicious and nean-spirited course of dealing has driven ne
i nt o bankruptcy.
Confed Savi ngs Bank was taken over on Decenber 13, 1990 by the
RTC for reasons of unsafe and unsound | endi ng practices.

AND NOW COMES THE RTC -- Kicking, clawing, elbowing their way

to their weapon called D"Oench 1n an attempt to wipe out our state
court judgment.

January, 1991 began a four year ordeal and period of cover up,
including fraud, obstruction of justice, and conflict of interest
by the federal regulator, RTC, against ne and ny famly, which has
been worse than what we had experienced at the hands of the failed
bank Confed and continues to this day.

Since January of 1991, the RTC has disregarded its own rules,
viol ated the Massachusetts Rules of Gvil Procedure,' the Federa

Rul es of Gvil Procedure,® the Code of Federal Regul ations,*®

20 21

violated state |aw, violated federal statutory |[aw, federa

2

crinminal statutory law ?*> and ignored every rule of conmon decency,

o See Massachusetts Rule of Gvil Procedure 25. (See
Appendi x J, K, L).

18 See Federal Rules of Gvil Procedure 63.

19 See 12 C F.R Section 1606. Conflicts of Interest,

Gover nment Contracts.
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fairness and justice, all wunder the guise of a court created

federal common | aw doctrine known as D"OENCH, DUHME. %3

The RTC, in violation of their own Conflict of Interest rules,
hired the sane law firm Hanify & King, which had been counsel to
Confed and its subsidiaries, to represent the RTC as an i ndependent
| egal contractor. Bear in mnd, this is the sane law firmthat was
counsel for years to the bank prior to the failure of the S&L
Confed, and whose representation included acting as defense |awer
to the defendants in ny case. John Hanify and his law firm of
Hanify & King defended the officers and directors whose business
practices had contributed substantially to the failure of Confed.

To this day the RIC refuses to acknow edge any conflict of

20 12 U.S.C. Section 1819 (b)(2)(D State actions. (See
Appendi x M.

21 See 12 U.S.C. Section 1441a(l)(1)(2)(3)- Renova

22 18 U S.C. Section 2071. Conceal nent, renoval, or

nmutilation generally (a)whoever willfully and unlawfully conceal s,
renoves, mutilates, obliterates, or destroys, or attenpts to do so,
or, wth intent to do so takes and carries away any record,
proceedi ng, map, book, paper, docunent, or other thing, filed or
deposited with any clerk or officer of any court of the United
States, or in any public office, or with the judicial or public
officer of the United States, shall be fined not more than $2, 000
or inprisoned not nore than three years, or both.

23 (See, D Cench, Duhne & Company, Inc. v. FDIC, 315 U.S.
447 (1942).
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interest, yet at the same tinme refuses FO A requests for the Legal
Servi ce Agreenent between the RTC and Hanify & King.

In the context of the so-called S& clean up, the RTC and
Confed had a potential or real adversarial relationship; at a bare
bone mninum there had to have existed a conflict of interest on
the face of it, and, at worse, it was collusion to defraud.

The RTC, in their rush to get out of state court and avoid our
judgnment, violated Massachusetts Rules of Gvil Procedure by
failing to substitute the proper parties when they succeeded as
Conservator to the bank. The proper parties have not been
substituted in our case to this day, and three federal courts
ignored this material violation.

The RTC, in violation of the federal renoval statute failed to
renove the case to the proper court of jurisdiction, the U S
District Court for the District of Colunbia; I nstead they went
"forum shopping” to the U S. District Court for the Dstrict of
Massachusetts.

The RTc's use of 12 U S. C Section 1819 (b)(2)(D further
illustrates the msapplication of D QGench to the subsidiaries of
Confed which were not federally insured institutions; rather, they

were state chartered nortgage conpani es operating under state | aw.
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The RTC s counsel Hanify & King, when learning of the state
court judgnent, renoved ny entire original file from state court,
kept it hidden in their offices for 25 days, and never infornmed our
counsel either of the existence of the judgnent, or of the
wher eabout s of the case file.?

Furthernmore the RTC, never received the necessary wit from
the federal court allowi ng the renoval of ny files.

Incredibly, the U S District Court for the D strict of
Massachusetts in an order issued on June 7, 1991, allowed the above
described violations and refused to return our case to state court.

Meanwhil e, with a state court judgnment against the fail ed bank
which had been taken over, incredible as it mght sound to your
ears, in January, 1992 the Resolution Trust Corporation noved for
Summary Judgnent in federal court on grounds of D Cench. The RTC
requested of the federal judge that only the jury verdict be
entered, and the state court judgnent on "unfair and deceptive
trade practices" and the claimof "partial release," (pay back) be
expunged (struck from the record). The RTC also requested the
court to lift the "stay" (prelimnary injunction) which had been

entered by the state court Judge on Cctober 25, 1989, allow ng the

24 See John Hanify Affidavit filed in US Dstrict Court
for the District of Massachusetts.
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RTC to proceed immediately with foreclosure of our project, hone,
and property. The federal court allowed all of the above and
inmplicitly countenanced such conduct and in the process conpletely
rendered noot the findings and ruling of a state court judge -- all
-- on grounds of D Cench.

THE RTC"S MISAPPLICATION OF D*OENCH AGAINST ME

In raising the federal question of D Cench the RTC has not
only msapplied a doctrine which does not lie in this case, and
cases simlarly situated, it blatantly abused the doctrine to
bl udgeon t he opponent for the follow ng reasons:

PAY BACK OF THE LOAN

The key element of D"Oench is, did the borrower have a secret

side agreenent with the bank that the |oan would not be called for
repaynment which would hurt the taxpayer when the bank fails?

The record is clear that | have never asked that the pay back
of the note borrowed from Confed be forgiven. |In fact, the record
is clear that | have tried to pay back the loan as many as four
different tinmes only to be obstructed by the bank and subsequently
by the RTC | have been unable to this day to gain release from
the bank or the RTC of ny property in any fashion. The follow ng

exanpl es detail ny attenpts to pay back
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In June of 1988, a Purchase & Sal es agreenent was offered by a
potential buyer (Mammola) in the anount of $1, 100,000 for the Meyer
Lane house and three acres.

In January, 1989 a P&S was offered in the amount of $775, 000
for the Meyer Lane house and three acres, note that this was the
sanme potential buyer who now knew Confed had started foreclosure
pr oceedi ngs. (See the letter from Confed counsel, Hanify & King
refusing to allow the release of that portion of the real estate
proj ect . )?®

I n January, 1991, the final judgnment issued in the state court
allowed the jury finding of ConfFed' s counterclaimto stand and the

judgnent, in fact, incorporated a pay back of the note within the

danages. The anmount of $2, 069, 580.33 paid back the loan in dispute

25 See Appendix N (Trial Exhibit 144, and 9).
26 The counsel for ConfFed, Hanify & King, refused to allow
a partial release for the house at Myer Lane and three acres

stating: "This confirnms ny recent tel ephone conversation with you
and responds to Rhetta Sweeney's letter to Dennis Furey dated
January 12, 1989. The Bank believes that the price proposed for
the house and lot at 24 Myer Lane, Hamilton of $775,000 is well
bel ow mar ket val ue. Accordingly, on the basis of information known
to the Bank, Confed is not prepared to consent to the sale.

NB: The Novenber 29, 1994 RTC AUCTION price of $344,000. for the
776 Bay Road property and $450,000. for the 24 Meyer Lane property
totalling $794,000. -- for the entire property thenselves -- using
tax dollars. (See Appendix H).
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plus interest, legal fees, and costs. (See Judge |zzo's judgnent
detailing the damages owed).?’

In Novenber of 1994, we attenpted yet again to pay back the
note by making the RTC a settlenment offer of 70% cash of the
appraised value for the two original pieces of property which
Confed and subsequently the RTC held as collateral, as security on

the $1, 600,000 note. This offer was rejected. %

27 See Judge 1zzo's judgnent; In favor of Plaintiffs:
(i)jury verdict for enotional distress: $65, 000; (i11)Judge's
verdict -- additur for enotional di stress: $250, 000;

(iti)interest to which ConfFed is not entitled since 93A notice on
6/7/89 (19n0. @ $20, 666.70) $392,667.30; (iv)punitive doubling of
above item $392, 667. 30; (v)damages for closing fees of Confed
$79, 651. 92; (vi)punitive danages doubling of closing fees:
$79, 651. 92; (vii)loss of opportunity to develop property:
$1, 009, 964, (viii)punitive damages doubling the loss of
opportunity to devel op property: $1,009,964.; interest arrearage,
induced to obtain additional financing commtnent: $11, 455. 00;
punitive trebling of above item $22, 910; Sub-total (wth
interest fromdate of filing and costs, $3,313,931.44; Attorneys
fees and costs: $97,704.00; Total --$3,411,635.44.

In favor of Defendants: Jury Verdict on Counterclaimon promssory
note with interest: $2,069, 580. 33

28 John Ryan, acting head of the RTC, after representing
for several nonths that he would be interested in finding a
resolution which would bring closure to the dispute between the
Sweeneys and the RTC, in fact -- acting in apparent BAD FAITH --
rejected the Sweeneys' good faith efforts to end the seven year
period of fraud, abuse and m smanagenent by the RTC and Confed

against ne. It is inportant to note that the "RTC has often netted
l ess than one cent on the dollar." (See RTC report titled: RICs
JDC Program (INS94-006 -- paragraph 1, pp.5) See also RTC

Nati onal Loan Auction VI, Decenber 14-15, 1994, note the RIC s
qualification of bank fraud |law under, 18 U S C 215; 656; 657,
1005; 1006; 1007, 1008; 1014; 1032; 1341; 1343; 1344. NB: The RTC
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At all tinmes, the PAY BACK of the note was OBSTRUCTED, for now
obvi ous notives, by the S& Confed and subsequently by the RTC

WRITTEN AGREEMENTS

In raising the federal question of 12 U S. C. Section 1823(e),
t hr ough whi ch Congress had neant to clarify the use of D Cench sone
45 years ago, the RTC has blatantly abused the federal statute for
the foll owi ng reasons:

The di spute between the parties in this case was never about a
"secret side agreenent" but rather, witten agreenents which were
intended to defraud and did defraud ne. The agreenents have at al
times net the four predicates required under 1823(e). The RTC has
known at all tines, the agreenents were;

(1) in witing;

(2) signed by both parties;?°

(3) recorded in the loan commttee report; 3

(4) and, have been continuously recorded in the NMA Essex

County Registry of deeds. 3!

has cited the same criminal statutes which the state court judge
had found ComFed and their employees had committed against us --
resulting in a state court judgment for "unfair and deceptive trade
practices™ 1in our favor. (See Appendix O correspondence between
the RTC and Sweeneys, and Appendi x P, | aws).

29 (See Appendix Q Loan docunents).

30 See Appendi x R Loan Conmittee Report).
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However, the RTC was in effect given blanket imunity by the
judiciary fromall of the above violations of rules and |aws, all

for reasons of D Cench. Wy?

THE REAL DAMAGE TO THE TAXPAYER BECAUSE OF COMFED FAILURE

Why should the American taxpayer care about the abuse of the
financial industry or federal regulators who are charged with
overseeing the industry and who are paid by their tax dollars??

The RTC, using the D Cench, Duhne doctrine, has also spent
tens of mllions of dollars in legal fees. From 1991 through June
1994, the RTC has paid a total of $1,062,060.85 in legal fees to
the three Boston law firms involved with ny case, after the state
court judgnent was entered. *

The RTC s msapplication of D Cench Duhnme to borrowers whose

assets were held as collateral by failed S& Confed has resulted in

4

further abuse and loss of tax dollars,® because of the tens of

mllions of dollars in legal fees spent when a course of equitable

31 See Appendix S, Essex Country Deeds, Book and Page).
32 See Appendi x T, Freedom of Information Act
33 See Appendix U, Freedom of Information Act Report

Hanify & King in the amount of $155, 402. 07;
Nutter, MO ennen & Fish in the anount of $884,527.63;
Ropes & Gray in the anount of $22,131.15.

34 See CNN NEWS -- U S. Senate Wistleblower Hearings
Sept enber 23, 1993.
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and fair dealing designed to work out a dispute would have
prevented the continued | egal expenses in cases such as ours.

The financial industry acting in concert with the federal
regul ators appears to have defrauded the American taxpayer and
borrowers of the failed S& ConfFed as foll ows:

On Cctober 1, 1990, after an internal bank investigation,
| engthy investigations by a grand jury, the FBlI, and an audit by
Peat Marwi ck -- auditors for ConfFed, -- the bank filed its own R CO
law suit against 35 past enployees, including Baldini, Mller,
Porter, WMaloof®, in Mddlesex Superior Court, Canbridge, M\ and
not in federal court. However, Dennis Furey, our |oan officer was
conspi cuously absent fromthe Iist of defendants, despite the fact
that he was cited in the body of the conplaint for violations
previously charged in our lawsuit. Also cited in the conplaint was
apprai ser Peter Reilly, who had perforned the illegal appraisal for
the underwiting of our |oan. A simlar pattern of wllfully
overvaluing real estate in violation of |aw has been reportedly
admtted by individuals 1in the course of the Witewater

i nvestigations who are responsible for the Madi son S& fail ure. 3

% C.A. 90-6712, ConFed Savings Bank, ConFed Mrtgage Co.,
Inc., v. Baldini, et al., Mddlesex Superior Court, Canbridge, NA

36 See  Washington Post, "S& Figure Pleads Qilty In
Arkansas," Decenber 5, 1994.
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On August 9, 1991, a nere seven nonths after the RTC renoved
the ConfFed case to the U S Dstrict Court for the D strict of
Massachusetts, the racketeering case which had been filed by Confed
against their very own officers for insider abuse was hurriedly and
nmysteriously dismssed when the RIC filed a "Stipulation of
Dismissal" for the entire case.?

By dismssing the clains against 35 defendants of the failed
bank, the RTC has inplicitly given those individuals imunity and
career protection within the financial industry to the officers,
directors, |awyers, accountants, and appraisers, when the S&. had
admtted in the wverified filing of CA 90-6712 that these
i ndi vidual s used Confed as their own personal piggy bank.

The RTC sold part of the assets of the subsidiary, Confed
Mort gage Conpany, Inc. in the anount of $1,238,105,000. to Col dman
Sachs, N Y. for $182, 000, 000. *®

The RTC sold the balance of the assets of the subsidiary,

Confed Mortgage Conpany, Inc. in the anmount of $2,420,457,000. as a

37 See C. A 91-10132.S, RIC, et al., v. Baldini, et al.,
U. S. D strict Court for the District of Massachusetts,
"Stipulation of D smssal." NB:  The charges by Confed agai nst
Bal dini, included, but were not limted to, violations of R CO

(Racket eering Influenced Corrupt O ganization)

38 NB: This is the equivalent to fifteen cents on the
dollar. See Appendix V, Freedomof Information Act Report
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portfolio to Lomas Mrtgage USA, in Dallas, TX for a nere
$218, 500, 000. **

The judiciary appears to have becone a ready and wlling
handnai den to the arrogant conduct of the RTC

On April 14, 1992, the U S District Court for the D strict
of Massachusetts entered summary judgnent in favor of the RTC on
grounds of D Cench. *

On January 31, 1994, the U S. Court of Appeals for the First
Crcuit affirmed the Summary Judgnment order of the U S District
Court for the D strict of Mssachusetts and conpounded the injury
when the panel of three judges ignored the errors in the |ower
court's representation of facts in addition to the above descri bed

errors of |aw which were brought to their attention.*

39 NB This is the equivalent to nine cents on the dollar.

See Appendix V - Freedom of Information Act Report

40 C.A 91-10098-H Rhetta B. Sweeney, Individually and as
Trustee of the MAPLE LEAF REALTY TRUST and of the MAPLE LEAF REALTY
TRUST and of the CANADI AN REALTY TRUST, and JOHN SWEENEY, v.

RESOLUTI ON TRUST CORPCRATIQON, in its capacity as Conservator
of COOMFED SAVINGS BANK, COVFED MORTGAGE COWPANY, INC., COWED
ADVI SCRY COVPANY, INC., and DENNIS FUREY, U S. D strict Court for
the D strict of Massachusetts.

41 C. A 93-1427 and 93-1613, RHETTA B. SWEENEY, ET AL., V.
RESOLUTI ON TRUST CORPCRATIQN, ET AL., U S Court of Appeals for
the First Grcuit.
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On October 3, 1994, the Suprene Court of the United States
denied our wit of certiorari and on January 9, 1995 the court
denied ny Petition of Rehearing, turning a deaf ear and woul d not

2 The doctrine had becone a facile tool in the

touch the case.*
hands of the executive branch to browbeat and cow tow the innocent
borrowers of the failed institutions into submssion, and all the
federal courts have had by way of guidance from the legislative
branch, fromyou the | awrakers, is a 45 year old statute, which is
at best outnoded,”® and, in ny case, sinply does not apply for
reasons previously stated.

On November 29, 1994, despite all of what you have heard
today, the RTC held an illegal auction on our property with court
matters still pending in this case, and while we were on a respite

with our famly for Thanksgiving. They now have represented that

they believe to hold legal title to our home and property.

42 C A 93-1782, RHETTA B. SWEENEY, ET AL., v, RESCLUTI ON
TRUST CORPCRATIQN, ET AL., In The Suprene Court of the United
States, Cctober Term 1993.

43

Even the FIRREA anendnent of 12 U S C Section
1821(d)(9)(A), again greatly lacked in clarity as to the
application of D Cench. 12 U S.C Section 1821(d)(9)(A) provides:

Except as provided in subparagraph (B), any agreenent which does
not neet the requirenents set forth in section 1812(e) of this
title shall not form the basis of, or substantially conprise, a
cl ai magai nst a receiver or the Corporation.
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On January 31, 1995, as | speak before you, the RTC has
notified us -- if we are not out of our hone by today, physical
eviction will begin forthwith,. *
CONCLUSION
The purpose of these hearings is to focus on the broad based

abuse of the msapplication of the D"0Oench, Duhme doctrine to

borrowers of failed banks and S&Ls.
There is a need for Congress to rectify the RTC and FDI C abuse

of the D Cench, Duhne, and it ought to be retroactive to be

effective and neaningful, in that the RTC is about to go out of
busi ness, leaving behind on the books a large body of bad
precedent, injustice and wongful acts, and the shards of the
disrupted lives of nmany ordinary, innocent borrowers. This is

mani festly unfair.

Federal courts, |acking guidance from Congress, have proceeded
to continue to fashion their own devastating body of comon |aw
whi ch has been harnful to the consuners who had done business wth
banks whi ch fail ed.

Conflict arises when the RTC succeeds to a failed S& and they
blindly pursue their mssion of renoving cases wth potential

liability to the agency from state courts to federal courts, --

44 See Appendi x W Eviction Notice.
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sonetinmes, as is the case here, after the case was already tried in
state court, and the RTC goes after the little guy. Fur t her
tension arises when the borrower is unfairly attacked and the
directors and officers of the failed S& are protected by the RTC

The RTC has m sapplied the D Cench, Duhne doctrine to commt

and escal ate governnent abuse, rather than correct it.

Furthernore, not all nenbers of the Federal Court of Appeals
are in unison with the U S Court of Appeals for the First
Crcuit. The fact alone that there is conflict over the

application of the D Cench, Duhne doctrine in the circuits provides

all the nore reason for Congress to set the record straight,
setting forth specific guidelines as to what the courts nust do and

must not do in their application of the judge nmade D Cench, Duhne

doctri ne.

The nost terrible period of abuse suffered by ne and ny
famly has occurred at the hand of the RTC over the past four
years. The RTC has known at all times of the terrible abuse we
suffered at the hands of Confed and their |oan officers. Havi ng
borrowers pay for the m sdeeds and m stakes in judgnent nade by the
Sl's directors and officers should not be condoned and allowed to
happen to us, or to anyone else in the future. An unrestrai ned

exerci se of governnent power cannot be the intent of Congress, --
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not now, not ever, -- and only you the |aw makers can now correct
this abuse.®

Too often, D Cench is being msapplied, as it has been here,
to preclude such clainms. Qur claimfor deceptive practices by the
bank in violation of state statute does not turn on the
enforceability of any witten agreenment or the validity of any
unwitten representation. The U S. Congress and this sub-
commttee are respectfully urged to use this occasion to dispel

this confusion about D QGench, Duhnme by issuing retroactive

| egislation which properly limts it to effecting its intent.

Thank you.
4° D Cench, Duhnme was not intended to bar all clains
against failed banks or their related entities. Nor was the

related legislation intended to do so forty five years ago.

| nstead, the |aw advises custonmers of such banks that they cannot
rely on oral agreenents or representations, as the basis for a
claimor a defense, in respect of determning their obligations to
the bank or the bank's obligation to them If, however, the bank
is liable for violations of the law which do not depend on the
exi stence of any unwitten agreenent, the bank is not inmmune from
ot herwi se vi abl e cl ai ns.
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